INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JAMESD. THOMPSON,
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V. : CIVIL ACTION
: NO. 02-2504
JO ANNE BARNHART,
Commissioner of Social Security,
Defendant

MEMORANDUM OPINION

RUFE, J. September 10, 2003

Plaintiff seeks judicial review of the decision of the Commissioner of the Social
Security Administration denying hisapplicationfor disability insurance benefits(“DIB”) under Title
Il of the Social Security Act, 42 U.S.C. 88 401-433. Jurisdictionisproper under 42 U.S.C. §405(g).

Presently beforethe Court aretheparties’ cross-motionsfor summary judgment. The
Court referred this matter to a United States Magistrate Judge for a Report and Recommendation
(“R&R”). The Magistrate Judge recommends that this Court deny Plaintiff’s motion for summary
judgment, grant Defendant’s motion, and affirm the Commissioner’s decision. Plaintiff filed
objections to the R&R. Upon careful and independent consideration of the administrative record,
the R& R, and Plaintiff’ s objections thereto, the Court will accept some portions of the R& R, reject
others, and remand to the Commissioner for further proceedings.

I BACKGROUND

The R&R presents an exhaustive review of the procedural history, factual
background, evidence and the most recent ALJdecision. Plaintiff makesno objectiontothisportion

of theR& R, and the Court hereby adoptsand incorporatesthat portion of it (Partsl-111, pp. 1-8). The



following istaken from the R& R and supplemented by information from the Record of Proceedings
(“RM).

This case concerns Plaintiff’ sfourth DIB application, and isthe most recent chapter
in an administrative and judicia odyssey that began over twenty-five years ago. On November 16,
1975, when Plaintiff wasforty-two years old and working as a sandbl aster at the Philadel phiaNaval
Shipyard, hefell fifteen feet from ascaffold. Thisaccident allegedly resulted in lower back and | eft
leg injuries, and aloss of hearing. Thereafter Plaintiff made unsuccessful applicationsfor DIB on
June 23, 1978; May 13, 1980; and July 27, 1983.

On November 17, 1987, Plaintiff made his most recent DIB application, which was
denied initially and upon reconsideration. Unlike his previous applications, Plaintiff sought an
administrative hearing before an administrativelaw judge (“ALJ’), which was held on February 14,
1990.' (R. 57-80) InaMarch 30, 1990 written decision, the ALJ denied Plaintiff’s application;
however, the Appeals Council subsequently vacated this decision and remanded for further
consideration. (R.51-53) ThesameALJheld asupplemental hearingonMay 9, 1991, (R. 81-127),
and issued an August 28, 1991 decision, again finding Plaintiff not disabled. (R. 35-40)

On August 17, 1992, the Appeals Council vacated the ALJ s second decision, and
again remanded for further proceedings. In doing so, the Appeas Council extended his insured
status through December 31, 1981; ordered the reopening of Plaintiff’s July 27, 1983 application;
anddirectedthat adifferent ALJevauatetheseverity of Plaintiff’ simpairments, including theextent
of amental impairment, as evidenced by possible a cohol abuse during his period of coverage. (R.

25-28)

! plaintiff was represented by counsel at this and all subsequent administrative and judicial proceedings.
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On January 26, 1993, athird hearing was held beforeanew ALJ, where Plaintiff and
avocational expert (“VE”) testified. (R. 128-64) The ALJdenied Plaintiff’ sapplicationinaMarch
27, 1993 written decision, concluding that Plaintiff had severe back injury residuals and a history
of drinking, but that he did not have an impairment or combination of impairments listed in or
medically equal to onelisted inthe Social Security Regulations. The ALJalso found that Plaintiff’s
subjectivecomplaintsof pain and distresslacked credibility. Further, the ALJdetermined that, since
Plaintiff’ srevised onset date of March 1980, Plaintiff had theresidual functional capacity to perform
the full range of sedentary work and some light work. (R. 12-18)

TheAppealsCouncil denied Plaintiff’ srequest for review, thereby makingthe ALJ' s
decision final. (R. 4-5) On November 10, 1993, Plaintiff sought judicia review of the ALJs

decision in this Court. Thompson v. Shaala, Civ. A. No. 93-5944 (E.D. Pa.). The Honorable

Ronald L. Buckwalter referred the case to Magistrate Judge James R. Melinson for an R&R. Judge
Melinson recommended that the case be remanded to the Commissioner to address the question of
Plaintiff’ salcoholism. (R. 479-92). On January 11, 1995, Judge Buckwalter adopted and approved
Judge Méelinson’s R&R, and the case was remanded back to the Commissioner. (R. 496) An
unexplained delay of ayear and half followed.

Another hearing wasfinally held beforean ALJon June 18, 1996 where Plaintiff and
amedica expert, Dr. Dewey A. Nelson, testified. (R. 447-73) On August 10, 1996, in afourth
written ALJdecision, Plaintiff’ sapplicationwasdenied. (R. 442-446) The AppealsCouncil denied
Plaintiff’s request for review, thereby making the ALJ sdecision final. (R. 430-32)

In July 1997, Plaintiff filed a second action in this Court seeking judicial review of

the Commissioner’s final decision. Thompson v. Shalala, Civ. A. No. 97-4365 (E.D. Pa). The
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Honorable Clifford Scott Green referred the case to Magistrate Judge Diane M. Welsh, who issued
an R&R on March 12, 1998. Judge Welsh rejected several of Plaintiff’s arguments,? but
recommended that the case be remanded for further evaluation of Plaintiff’s hearingloss. (R. 523-
40). On April 21, 1998, Judge Green adopted and approved the R&R “solely as to the
recommendation that this action be remanded for further proceedings.” Judge Green denied
Plaintiff’s motion for summary judgment “without prejudice to reinstatement after a decision on
remand,” and remanded for further proceedings “on the issue of whether the plaintiff suffers from
anon-exertional impairment in the form of ahearing loss, and if so, the extent of the impairment.”
Finally, Judge Green remanded “without prejudice to either parties' right to continue to assert on
reinstatement all legal positions heretofore raised on motionsfor summary judgment.” (R. 541-42)

A fifth hearing was held before an ALJ on December 17, 2001, with Plaintiff and a
VE testifying. (R. 509-521) On January 30, 2002, in afifth written decision, the ALJ determined
that Plaintiff was not disabled. (R. 504-508) The Appeas Council denied Plaintiff’s request for
review, thereby making the ALJ s decision final.

Having exhausted all administrative remedies, Plaintiff again sought judicial review
of the Commissioner’ sdecision by filing theinstant action on April 26, 2002. After receiving three
thirty-day extensions of time in which to answer the complaint, and having unsuccessfully sought
an extension of time to respond to Plaintiff’s motion for summary judgment, Defendant filed her
cross-motion for summary judgment on January 17, 2003. The case was then referred to a
Magistrate Judge for an R& R, which issued on May 28, 2003. Plaintiff filed objections thereto on

June 11, 2003, and the case is now ripe for adecision. At the time of writing, Plaintiff is over

2 Plaintiff reasserts many of the same arguments in the present action. See discussion infra.
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seventy years old, and his DIB application has gone unresolved for approximately fifteen years.

. APPLICABLE LAW AND STANDARD OF REVIEW

Under the Social Security Act, aclaimant isdisabled if heor sheisunableto engage
in “any substantial gainful activity by reason of any medically determinable physical or mental
impairment which can be expected to . . . last for a continuous period of not less than twelve (12)
months.” 42 U.S.C. 8§423(d)(1)(A). Under the medical-vocational regulations, as promulgated by
the Commissioner, afive-step sequential evaluation isto be utilized to evaluate disability claims.
In sum, the analysis requires the Commissioner to determine:

@D Is the claimant working? If not,

2 Does the claimant have a severe impairment? If so,

3 Is/are the clamant’s impairment(s) listed in, or equivaent to, an
impairment listed in Appendix 1 to 20 C.F.R. Part 404, Subpart P,
Regulations No. 4? If not,

4 Does the impairment prevent the claimant from doing past relevant
work? If so,

5) Does the claimant’s impairment prevent him from doing any other
work which exists in the national or regional economy?

See 68 Fed. Reg. 51153-01, 51154-55, 51161-62 (Aug. 26, 2003) (to be codified at 20 C.F.R. §

404.1520(8)(4)), 2003 WL 22001943; Fastner v. Barnhart, 324 F.3d 981, 983-84 (8th Cir. 2003)

(discussing five-step inquiry). In pressing his or her claim, the burden is solely upon the claimant
to prove the existence of a disability. 42 U.S.C. § 423(d)(5). A claimant satisfies this burden by
showing an inability to return to work. Once this showing is made, the burden of proof then shifts
to the Commissioner to show that the claimant, given hisor her age, education and work experience,

has the ability to perform specific jobs that exist in the economy. Ross v. Califano, 602 F.2d 55,

57 (3d Cir. 1979). In this case, the ALJ reached step five of the five-step sequential evaluationin

finding that Plaintiff was not disabled. (R. 507-08)
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The Socia Security Act provides for judicial review of any “final decision of the
Commissioner of Social Security” inadisability proceeding. 42 U.S.C. 8405(g). Thedistrict court
may enter ajudgment “ affirming, modifying, or reversing the decision of the Commissioner of Social
Security, with or without remanding the cause for arehearing.” Id. However, judicia review of a
fina decision of the Commissioner is limited. The Court is bound by the findings of the
Commissioner if they are supported by substantial evidence and decided according to correct legal

standards. Allenv. Bowen, 881 F.2d 37, 39 (3d Cir. 1989).

Substantial evidence has been defined as“morethan amere scintilla’ but somewhat
less than a preponderance of the evidence, or “such relevant evidence as a reasonable mind might

accept as adequate to support a conclusion.” Richardson v. Perales, 402 U.S. 389, 401 (1971);

Jesurum v. Sec'y of the United States Dep't of Health & Human Servs., 48 F.3d 114, 117 (3d Cir.

1995). Thestandardis*deferential and includesdeferencetoinferencesdrawn fromthefactsif they,

in turn, are supported by substantial evidence.” Schaudeck v. Comm’r of Soc. Sec. Admin., 181

F.3d 429, 431 (3d Cir. 1999).
In reviewing the R& R, the Court must review de novo only “those portions’ of the
R & R “towhich objectionismade.” 28 U.S.C. 8 636(b)(1).

(. DISCUSSION

Plaintiff presented four separate argumentsin hismotion for summary judgment, and
the Magistrate Judge rejected al of them in the R&R. Plaintiff raises objections as to each of the
Magistrate Judge's conclusions, and reasserts his arguments presented in his motion. Generally,
Plaintiff contendsthat the evidence of record demonstratesthat heisdisabled, andthe ALJ sfinding

to the contrary is not supported by substantial evidence. Specifically, Plaintiff arguesthat the ALJ
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(1) ignored or failed to explain therejection of the opinion of severa physicians; (2) failedto provide
adequate reasons for finding Plaintiff’s testimony not fully credible; (3) improperly relied upon
inadequate vocational testimony; and (4) failed to adequately consider Plaintiff’s alcoholism. The
Court will address each of these argumentsin turn.
A. Physicians’ Opinions
Plaintiff claims that the ALJ failed to adequately explain the rejection of three
physicians opinions: Dr. T.A. Javian, Jr.; Dr. Raymond O. Stein; and Dr. Marc S. Zimmerman.
1. Dr.T. A.Javian
Dr. Javian was not one of Plaintiff’ streating physicians, but rather examined himon
three occasions. March 9, 1976; September 14, 1976; and October 11, 1977. (R. 370-71, 374-76)
Plaintiff contendsthat Dr. Javian’s notes demonstrate a belief that Plaintiff was experiencing pain
that rendered him disabled, and that the ALJ failed to set out any reason for regjecting this opinion.
The Magistrate Judge rejected this assertion in the R&R.
Dr. Javian diagnosed Plaintiff with lumbosacral strain, and released him to return to
light duty work on September 14, 1976, but no such work was available. (R. 370) On October 11,
1977, after listing Plaintiff’ shistory and symptoms, Dr. Javian opined that Plaintiff “should probably
beallowedtoretireat adisability status. Thedisability should be minimum.” (R. 371) On January
17, 1978, Dr. Javian summarized his diagnosis accordingly:
In my opinion . . . this patient has a minimal disability. . . . The patient’s
objective physical findings are minimal. The accumulated objective
information including x-rays and my physical examinations of him do not
support the degree of hisstated symptoms. . .. In my opinion, Mr. Thompson
was never considered to betotally disabled. Hissituation was given credence

and hewastreated appropriately. The patient doeshaveapain syndrome. The
ability of patient’ s[sic] to deal with pain is variable and this patient probably
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has extreme difficulty living with his condition. | still feel, as| recommended
previously, that this patient should retire at adisability status.

(R. 370) Plaintiff arguesthat, athough these notesare* not aparagon of lucidity,” they demonstrate
that Dr. Javian believed Plaintiff’s pain to bereal and disabling. Thus, contends Plaintiff, the ALJ
erred by failing to provide an explanation for rejecting Dr. Javian’sviews. The Magistrate Judge
rejected this argument, opining that the August 10, 1996 AL J decision® adequately summarized Dr.
Javian’ snotes. Moreover, the M agi strate Judge concluded, thenoteswere“inconsi stent at best,” and
suffered from “inherent ambiguity,” and thuswere* of very limited value.” These characterizations
and conclusion do not appear in the ALJ decision.

Plaintiff objects that in reaching these conclusions, the Magistrate Judge exceeded
hislimited scope of review. Specifically, Plaintiff contendsthat the M agistrate Judge undertook an
independent analysis of the administrative record, rather than focusing only on the reasons set forth
by the ALJ. This Court agrees. Asthe Third Circuit Court of Appeals has noted, “[t]he grounds
upon which an administrative order must be judged are those upon which the record discloses that

its action was based.” Fargnoli v. Massanari, 247 F.3d 34, 44 n.7 (3d Cir. 2001) (quoting SEC v.

Chenery, 318 U.S. 80, 87 (1943)). Assuch, it isimpermissible for adistrict court to rectify ALJ
errors by making an independent analysis and relying on information not relied upon by the ALJ.
Id. Because this appears to be what the Magistrate Judge recommends, the Court must reject the
R&R on thisissue.

TheAugust 10, 1996 AL Jdecision doesmention thetreatment Plaintiff received from

3 Due to the number of remands, the parties make reference to different ALJ decisions for different issues.
Except to the extent they modify or supplement previous findings, each ALJ decision adopts and incorporates the
issues, summary, and analyses of previous decisions, in theory creating asingle ALJ decision.
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Dr. Javian, (R. 444), but nowhere doesit or any other ALJ decision squarely confront Dr. Javian's
conclusion that Plaintiff was disabled to some degree, and that he should retire at adisability status.
Thisomission is contrary to an ALJ s duties, for “when the medical testimony or conclusions are
conflicting, the ALJisnot only entitled but required to choose between them,” and in doing so “an
explanation . . . of the reason why probative evidence has been rejected is required so that a

reviewing court can determine whether the reasons for rejection were improper.” Cotter v. Harris,

642 F.2d 700, 705, 706-07 (3d Cir. 1981); see also Fargnoli, 247 F.3d at 43 (ALJ “must give some

indication of the evidence that he regects and his reason(s) for discounting that evidence’).
Therefore, the Court will sustain Plaintiff’s objection, and order on remand that the ALJ adequately
address Dr. Javian’s opinion.

2. Dr. Raymond O. Stein

LikeDr. Javian, Dr. Steinwasnot atreating physician. Rather, heexamined Plaintiff
once on November 9, 1978, although he may have examined Plaintiff a second time on December
27,1978. (R. 382-84) Dr. Stein concluded that Plaintiff had disc damagewhich caused considerable
pain and discomfort. In doing so, Dr. Stein also noted the appearance of an overbearing emotional
reaction which, when combined with the disc damage, rendered Plaintiff disabled. (R. 384) Plaintiff
contendsthat the ALJignored Dr. Stein’ sopinion, and failed to provide an adequate explanation for
rejecting hisviews.

Asthe Magistrate Judge correctly points out, Plaintiff’s argument is not supported
by the record. The August 10, 1996 ALJ decision specifically mentions Dr. Stein’s November 9,
1978 examination. (R. 444) Moreover, the ALJ notes that a subsequent psychiatric evauation

concluded there was no evidence of psychiatric impairment or emotional disorder. Because Dr.
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Stein’ sfinding of disability was based in part upon Plaintiff’semotional condition, which waslater
found to have no psychological basis, the ALJ rejected Dr. Stein’s opinion. (R. 444) This
conclusion is supported by substantial evidence. The Court will overrule Plaintiff’s objection, and
adopt the R&R (pp. 12-13) on thisissue.
3. Dr. Marc S. Zimmerman
Dr. Zimmerman, an orthopedi ¢ surgeon, wasone of Plaintiff’ streating physiciansfor
anumber of years. On September 6, 1983, Dr. Zimmerman reported that he diagnosed Plaintiff as
having “chronic low back pain.” In support thereof, Dr. Zimmerman noted that Plaintiff had mild
degenerative joint disease at the | eft sacroiliacjoint and that a CAT scan had revealed aslight bulge
at the L5-S1 interspace. He also reported pain associated with these conditions, which are
“worsened by bending, lifting, sitting for long periods.” [sic] (R. 389) Therecord also containsDr.
Zimmerman'’sletter of June 18, 1991 in which he opines, “1 do not believe that [Plaintiff] isableto
work at thistime.” (R. 423)
Inrgiecting Dr. Zimmerman’ sopinion, the ALJwroteinaMarch 27, 1993 decision:
While . . . treating physician Dr. Zimmerman states that [Plaintiff] is totally
disabled. . . the only apparent diagnosis from Dr. Zimmerman isfor “chronic
low back pain”. ... Further, al clinical |aboratory studies are negative except
for MRI testing, which is noted to have shown a bulging disc (at L5-S1), a
finding lacking clinical significance. Large percentages of asymptomatic
patients have this as an MRI finding (1/3 in one study, 24-37 percent in

another, Journal of Bone and Joint Surgery, vol. 72A, No. 3, March 1990, p.
403).

(R. 15) Plaintiff contends that the ALJ s characterization of the record is inaccurate, and that the
ALJdid not accord due weight to Dr. Zimmerman’s opinion.

AnALJmust “accord treating physicians' reportsgreat weight, especially whentheir

-10-



opinions reflect expert jJudgment based on a continuing observation of the patient’s condition over

aprolonged period of time.” Moralesv. Apfel, 225 F.3d 310, 317 (3d Cir. 2000) (internal quotes

and citations omitted); 20 C.F.R. 8§ 404.1527(d)(2) (opinion of treating physician is accorded
“controlling weight” if it is “well-supported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with other substantial evidence’). In evaluating such
evidence, the ALJ “must consider the medical findings that support atreating physician’s opinion
that the claimant isdisabled.” Moraes, 225 F.3d at 317. If the ALJrgectsthetreating physicians
opinion, it cannot be “for no reason or for the wrong reason.” 1d. When regjecting a treating
physician’ sopinion, “an ALJ may not make specul ative inferences from medical reports,” and may
reject the opinion “outright only on the basis of contradictory medical evidence and not dueto his
or her own credibility judgments, speculation or lay opinion.” Id. (internal quotes and citations

omitted); see also Plummer v. Apfel, 186 F.3d 422, 429 (3d Cir. 1999).

AsPlaintiff pointsout, the ALJisin error when shewritesthat “all clinical |aboratory
studies are negative except for MRI testing.” (R. 15) In fact, the record contains other clinical
analyses that would tend to support Plaintiff’s claim of disability, including but not limited to
findings of reduced flexibility (R. 379); left calf and quadricep atrophy (R. 368, 379); and “ moderate
slowing” of the peroneal nerve (R. 381). Accordingly, insofar as an absence of positive clinica
conclusions constituted a subsidiary finding explaining her rejection of Dr. Zimmerman’ s opinion,
the ALJ s decision on this point was without substantial evidence. It was not permissible for the
ALJto reect Dr. Zimmerman's opinion for this “wrong reason.” Morales, 225 F.3d at 317.

Also problematicisthe ALJ sdetermination that afinding of a“bulging disc (at L5-

S1)” lacks*clinical significance.” (R. 15) In support of thisstatement, the ALJ cites statisticsfrom
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a medical journal, but cites no medical evidence in the case record. The fact that a significant
number of patientsdiagnosed with abul ging disc experienced no symptoms sayslittle about whether
this Plaintiff is disabled, or more to the point, whether Plaintiff’s long-time treating physician’s
opinion to that effect should be discounted.* Although this evidence might be relevant, without
citing any other substantial contrary medical evidence of record, it cannot serve as the basis for
regiecting Dr. Zimmerman's opinion. See Plummer, 186 F.3d at 429 (“an ALJ may not make
specul ative inferences from medical reports’).

Finally, it appears that the ALJ considered Dr. Zimmerman’s diagnosis of “chronic
low back pain” to beinand of itself insufficient to sustain Dr. Zimmerman’ sconclusion that Plaintiff
was disabled. This somewhat oblique conclusion, if that in fact is what the ALJ intends, is
unsupported by good reason, see Fargnoli, 247 F.3d at 43 (ALJ “must give some indication of the
evidence that he rgjects and his reason(s) for discounting that evidence”); and fails to confront the
rule of this Circuit that pain may be disabling, and that a claimant’ sassertions of pain must be given

seriousconsideration. See Smithv. Califano, 637 F.2d 968, 972 (3d Cir. 1981). Intreating Plaintiff,

Dr. Zimmerman accounted for Plaintiff’s pain, (R. 225, 379, 381), concluded it was “directly
related” to Plaintiff’ saccident, and opined that Plaintiff wasdisabled. (R. 423) TheALJisrequired
to consider thisevidence while recognizing that “ symptoms sometimes suggest agreater severity of
impairment than can be shown by objective medical evidence alone.” 20 C.F.R. § 1529(c)(3).

Because this portion of the ALJ s opinion lacks substantial evidence, the Court will

* Insofar asthis portion of the ALJ s decision represented alay opinion, it wasimproper. The ALJis
entitled to reject a treating physician’s opinion, but not simply by making a different medical judgment. Morales,
225 F.3d at 317 (ALJ s"lay opinion” is not proper basis for rejecting treating physician opinion); Frankenfield v.
Bowen, 861 F.2d 405, 408 (3d Cir. 1988) (“medical judgment of treating physician can be rejected only on the basis
of contradictory medical evidence”).
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sustain Plaintiff’ s objection, and remand this issue to the Commissioner.®
B. Plaintiff’s Testimony
Plaintiff contends that the ALJ failed to provide adequate reasons for finding
Plaintiff’ stestimony at the February 14, 1990 hearing not credible. The ALJwroteinher March 27,
1993 decision:
[Plaintiff’s] subjective allegations regarding the nature and extent of his pain
and limitations being of a disabling nature are not credible under SSR 88-13.
Thereisno evidence that his activities of living were severely restricted (i.e.,
hesocialized with friendsfrequently, used public transportation asneeded, and
avoided heavy lifting, stooping, kneeling, bending and climbing - (Exhibit 44).
Moreover, there is no evidence of any medication or treatment regimen of
strength or intensity as would customarily be required by a person suffering
from disabling pain and distress.
(R. 15-16) The ALJ aso found in 2002° that “[w]hile the doctors thought [Plaintiff] had back
neuropathy, symptoms were much out of proportion to what one would expect, thus reflecting an
exaggeration of symptoms.” (R. 445)
The Social Security regulationsset out atwo-step analysisfor evaluatingaclamant’s
subjective complaints, including pain. A claimant must first establish amedica impairment which

could reasonably be expected to produce the pain or other symptoms alleged and which, when

considered with all other evidence, could lead to aconclusion of disability. 20 C.F.R. §404.1529(a)-

°TheM agistrate Judge concluded that the ALJ s decision as to Dr. Zimmerman was supported by
substantial evidence. For the reasons stated above, the Court disagrees, and thus rejects the R& R on this point. The
Magistrate Judge opined in the R&R that Dr. Zimmerman's 1991 opinion that Plaintiff was disabled was not relevant
to the critical issue of whether Plaintiff was disabled when his eligibility for disability benefits expired,
approximately ten years earlier. Because this reasoning did not appear in the ALJ s opinion, it is not an appropriate
grounds for accepting the ALJ s determination. See Fargnoli, 247 F.3d at 44 n.7; see also discussion supra at Part
.A1L

®The January 30, 2002 ALJ decision adopts the findings regarding Plaintiff’ s subjective complaints of pain
discussed in the August 10, 1996 decision, (R. 507), which in turn adopted the analysisin the March 27, 1993
decision. (R. 442)
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(b). Inthiscase, thereis no dispute that objective evidence establishes the existence of medically
determinable physical impairmentsthat could reasonably be expected to produce Plaintiff’ salleged
symptoms, which the ALJ also found to be severe. (R. 507, finding # 3)

Oncethisdeterminationismade, the ALImust eval uate theintensity and persistence
of the pain or symptom, and the extent to which it affectstheindividua’s ability towork. 20 C.F.R.
§404.1529(c). Thistask “obviously requires the ALJ to determine the extent to which a claimant
isaccurately stating the degree of pain or the extent to which he or sheisdisabled by it.” Hartranft
v. Apfel, 181 F.3d 358, 362 (3d Cir. 1999).

Inaddition to objectivemedical evidence, the ALJmay consider thefollowing factors

in evaluating the credibility of aclaimant’s statements:

=

Theindividual’sdally activities;

2. Thelocation, duration, frequency, and intensity of the individual’ s pain or
other symptoms,

3. Factorsthat precipitate and aggravate the symptoms,

4. The type, dosage, effectiveness, and side effects of any medication the
individual takes or hastaken to alleviate pain or other symptoms;

5. Treatment, other than medication, the individual receives or has received
for relief of pain or other symptoms,

6. Any measures other than treatment the individual uses or has used to
relieve pain or other symptoms; and

7. Any other factors concerning the individual’s functional limitations and

restrictions due to pain or other symptoms.

SSR 96-7p, “Evauation of Symptoms in Disability Claims: Assessing the Credibility of an
Individua’s Statements,” 1996 WL 374186, at *3. An ALJ is permitted to rgect a claimant’s
subjectivetestimony if hefindsit is not credible, but the ALJ must articulate his reasons for doing

S0, and those reasons must be grounded in the evidence. See Schaudeck v. Comm’r of Soc. Sec.

Admin., 181 F.3d 429, 433 (3d Cir. 1999).
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Although the ALJ s reasons for finding Plaintiff not credible are not particularly
compelling, they are sufficient given the deference this Court must afford the ALJ sdecision. See

Richardsonv. Perales, 402 U.S. 389, 401 (1971) (“substantial evidence’ is*such relevant evidence

as areasonable mind might accept as adequate to support aconclusion”). Thefactors considered by
the ALJ correspond to severa of those outlined in SSR 96-7p, and tend to cast some doubt on the
alleged intensity and persistence of Plaintiff’s symptoms. The most appreciablereason givenisthe
doctors’ findings that Plaintiff’s symptoms were out of proportion to what one might expect, and
thus reflected an exaggeration of symptoms.” (R. 445) Accordingly, because the ALJ set forth a
reasoned basis, grounded in therecord, for why Plaintiff’ scomplaintswere not credibl e, thisportion
of the decision is supported by substantial evidence. Plaintiff’s objection is overruled as to this
issue, and the Court will adopt the conclusion of the R& R, subject to the discussion supra.
C. Vocational Expert Testimony
Vocational expert (“VE”) Steve Gumerman, Ph.D., testified at the December 17, 2001

hearing. Plaintiff argues that the testimony elicited failed to conform to either the remand order or

" Less convinci ng isthe ALJ s citation to Plaintiff’ s ability to engage in daily activities, and Plaintiff’s
medication and treatment regimen. It iswell-established that “sporadic or transitory activity does not disprove
disability,” and having a disability does not mean that “a claimant must vegetate in a dark room excluded from all
forms of human and social activity.” Smith v. Califano, 637 F.2d 968, 971-72 (3d Cir. 1981). Merely because
Plaintiff could socialize and use public transportation does not necessarily mean that his complaints of being unable
to sit or stand for prolonged periods of time were not credible. (R. 71-73) After all, sustained sitting and standing
are not always required in order to engage in these activities. Asto whether Plaintiff set forth “evidence of any
medication or treatment regimen of strength or intensity as would customarily be required by a person suffering from
disabling pain and distress,” (R. 16), the ALJ makes this statement in a vacuum, without reference to what is
“customarily required” in Plaintiff’s circumstances. A lack of citation on this point raises the question of whether the
ALJisimpermissibly relying on her own lay opinion. Morales, 225 F.3d at 317 (ALJ may not rely on lay opinion);
Kelley v. Sullivan, Civ. A. No. 89-6135, 1991 WL 157318, at *6 (E.D. Pa. Aug. 8, 1991) (ALJ may not “draw
inferences concerning the severity of a plaintiff’s impairment based upon the medications prescribed if such
inferences derive only from the ALJ slay opinion and are not supported by substantial evidence”). Despite these
weaknesses in the ALJ s analysis, the Court is constrained by the standard of review and must affirm the
Commissioner’s decision on thisissue. See Terwillger v. Chater, 945 F. Supp. 836, 844 (E.D. Pa. 1996) (“[I]t is not

the Court’s function to substitute its judgment for that of the Commissioner.”).
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applicable lega principles, and lacked foundation. In addition, Plaintiff arguesthat the ALJfalled
to make an inquiry required by Social Security regulations.

Judge Green remanded this caseto the Commissioner “for further proceedingsonthe
issue of whether the plaintiff suffersfrom anon-exertional impairment in the form of ahearingloss,
and if so, the extent of theimpairment.” (R.542) An ALJmay not rely exclusively on the Medical
Vocational Guidelines, i.e., the“grids,” to determineif aclaimant can perform work in the nationa
economy in cases where the claimant suffers from impairments of both an exertional (i.e., strength
demands) and non-exertional (i.e., related to other demands) nature. Sykesv. Apfel, 228 F.3d 259,
263 (3d Cir. 2000). Rather, there must be some other evidence of record in making this
determination. 1d. at 270. Becausethisissuch acase, a VE testified at the hearing.

The ALJ asked the VE whether a moderate high frequency hearing loss in one ear
would significantly erode the occupational base of sedentary work. (R.512) The VE testified that
it would not. (R.512,514) The VE aso testified that an inability to work on ladders, scaffolding
or ramps would not significantly erode the occupational base of sedentary work noticed under the
medi cal-vocational guidelinesbecause sedentary work doesnot requireclimbing ladders, scaffolding
or ramps. (R. 513)

Plaintiff’ sargument that the V E’ stestimony lacked foundation isbased on hiscross-
examination at the hearing. When asked which of the 137 sedentary unskilled occupationslistedin

the Dictionary of Occupational Titles (“DOT”)® may be affected by Plaintiff’s limitations, the VE

8 As explained in the R&R at footnote 11, the Dictionary of Occupationa Titles, published by the United
States Department of Labor, isacomprehensive listing of job titlesin the United States. Detailed descriptions of
requirements for each job include assessments of exertional level and reasoning ability necessary for satisfactory
performance of the work. See http://www.oalj.dol.gov/libdot.htm.
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testified that he would *have to see the individual titles and, kind of go through them one by one.”
(R.513-14) Plaintiff contends that this testimony demonstrates that the VE was not familiar with
the occupational base that was the subject of his testimony.

Plaintiff’s argument on this point is without merit. First, Plaintiff did not object to
the VE testifying as an expert witness at Plaintiff’s hearing. (R. 512) More importantly, as
explained in greater detail in the R&R at 17-18, the VE further clarified his testimony, and
demonstrated sufficient foundation for histestimony about unskilled sedentary work. (R. 514) (VE
testifying that use of ladders is not part of sedentary work, and explaining why high frequency
hearing loss in one ear would not impact most sedentary jobs if a person can hear in the other,
unaffected ear) Accordingly, the Court will overrule Plaintiff’ s objection on this point, and adopt
the reasoning and conclusion of the R&R (pp. 16-18).

However, as Plaintiff pointsout, the ALJfailed to elicit testimony fromthe VE asto
whether specific jobs exist that Plaintiff is capable of performing. As such, thisinformation does
not appear in hiswritten decision. (R. 504-508) After aclaimant showsan inability to returnto his

customary occupation, the Government bears the burden of showing that aclaimant cannot perform

specific jobs that existed in significant numbers in the national economy. Ross v. Califano, 602
F.2d 55, 57 (3d Cir. 1979); 68 Fed. Reg. 51153-01, 51161-63 (Aug. 26, 2003) (to be codified at 20
C.F.R. 88 404.1520, 404.1560), 2003 WL 22001943. Here, no such testimony or findings appear,

contrary to regulatory and judicial mandate. SeeWelchv. Bowen, 854 F.2d 436, 439 (8th Cir. 1988)

(“[ T]he ALI must articul ate specific jobsthat exist and that the claimant is capabl e of performing.”)
(internal quotesand citation omitted); SSR 83-12, “Titlesl and XV 1: Capability to Do Other Work -

- the Medical-Vocational Rules as a Framework for Evaluating Exertiona Limitations Within a
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Range of Work or Between Ranges,” 1983 WL 31253, at *5 (“Whenever vocational resources are
used, and an individua is found to be not disabled, the determination or decision will include (1)
citations of examples of occupations/jobs the person can do functionally and vocationally and (2)
astatement of the incidence of such work in the region in which theindividua residesor in several
regions of the country.”). Asthe Third Circuit Court of Appeals has explained, the Commissioner
must be specific when discussing whether a claimant can perform other work:

The Secretary must persuade an AL J-and ultimately, in most cases, acourt-that

jobs exist in the national economy that the clamant is able to fill. One

possible method of satisfying this burden, of course, might be to introduce

testimony from a vocational expert as to which, if any, positions can be

performed by aperson possessing the applicant's particular skills; courts have

long found such a process to be consonant with the requirements of the Act.

Santisev. Schwelker, 676 F.2d 925, 935 (3d Cir. 1982). Having failed to elicit such testimony, and

having failed to otherwise make such a finding in the January 30, 2002 decision, the Court will
remand for further proceedings. Plaintiff’s objection is sustained on thisissue.’

Finally, Plaintiff arguesthat the ALJfailedtoinquireof theV E whether histestimony
conflicted withthe DOT. Thisargument erroneously assumesthat an ALJmust make amechanical
inquiry on this point any time a VE testifies. Such is not the case. Plaintiff cites to the Social
Security Administration’s Policy Interpretation Ruling for the proposition that an ALJ dliciting

testimony from aVE has the affirmative responsibility to ask about any potential conflict between

°TheM agistrate Judge rejected Plaintiff’s argument in a single footnote, finding that the ALJ complied
with Judge Welsh's remand order, which asked whether Plaintiff was able to “ perform any jobs that existed in the
national economy.” (R. 538) (emphasis added) However, it bears mentioning that it was Judge Green’s order of
remand that controls, and that order directs “further proceedings on the issue of whether the plaintiff suffersfrom a
non-exertional impairment in the form of a hearing loss, and if so, the extent of the impairment.” (R. 542) Inany
event, binding regulatory and judicial requirements ultimately govern, and as set forth above, those requirements
mandate testimony and findings on whether Plaintiff could perform specific jobs that existed in significant numbers
in the national economy. For thisreason, the R&R is rgjected and Plaintiff’s objection is sustained.
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the expert’ s testimony and information provided in the DOT. See SSR 00-4p, “Titles Il and XV1I:
Use of Vocational Expert and Vocational Speciaist Evidence, and Other Reliable Occupational
Informational in Disability Decisions,” 2000 WL 1898704. In fact, the text of that ruling makes
clear that such a duty arises only where a conflict “has been identified,” or “[w]here there is an
apparent unresolved conflict between VE . . . evidenceandthe DOT.” 1d. at * 1-2 (emphasisadded).
Asthe Seventh Circuit Court of Appeals has explained, the “ruling requires an explanation only if
the discrepancy was ‘identified’ - - that is, if the clamant (or the ALJ on his behalf) noticed the

conflict and asked for substantiation.” Donahuev. Barnhart, 279 F.3d 441, 446-47 (7th Cir. 2002).

Thetranscript of the hearing containsno mention of any possibleconflict. (R. 503-21) Accordingly,
the Court is of the opinion that the ALJ was under no duty to make such an inquiry, and Plaintiff’s
objection on this point is overruled.® Because the Magistrate Judge relied on different reasoning,
the R&R isrgected on this point.
D. Plaintiff’s Alcoholism

Plaintiff contendsthat the Commissioner failed to adequately consider hisal coholism
asabasisfor disability. Asthe Magistrate Judge correctly notesin the R& R, Plaintiff’s argument
isforeclosed by the Congressional amendment to the Social Security Act that, asof March 29, 1996,
barred the award of disability benefits based upon alcoholism or drug addiction. See Torres v.
Chater, 125 F.3d 166, 169 (3d Cir. 1997) (citing amended 42 U.S.C. § 423(d)(2)(C)). Thischange
in the law is retroactively applied to al disability claims that were not finally adjudicated by the

Commissioner before March 29, 1996. Id. at 170-71. Plaintiff attemptsto distinguish Torresfrom

10¢ appears that the Third Circuit has yet to speak to thisissue, and thusin an abundance of caution, the
ALJ may wish to make thisinquiry nonetheless when addressing other issues on remand.
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the instant matter, but for the reasons set forth in the R&R at 19-20, his argument is unavailing.
Thus, becausethe ALJdid not render afinal decision addressing Plaintiff’sal coholism until August
10, 1996, (R. 442-46), and for thereasons set forth inthe R& R, Plaintiff’sclaimisforeclosed. The
objection is overruled, and the Court will adopt the reasoning and conclusion of the R&R on this
issue.

An appropriate Order follows.™

1 Onefinal observation isin order. When Plaintiff made his most recent application for DIB he was fifty-
four yearsold. Today, after five administrative hearings resulting in five administrative decisions, and after
administrative and judicial actions resulting in five remands, Plaintiff is over seventy years old and his application is
till before the Commissioner. The Court remands this case in order to rectify some of those errors, but in doing so
contributes to what has already become an unconscionable delay in resolving Plaintiff’s application.

The Third Circuit Court of Appeals has recognized that where a case is beset by “considerable inexplicable
delays’; numerous hearings and appeal s to address errors not attributable to the claimant; and the passage of many
years, remand is not appropriate. Rather, a court may, al other requirements being satisfied, direct the
Commissioner to award benefits. Morales, 225 F.3d at 320; see also Randall v. Sullivan, 956 F.2d 105, 109 (5th Cir.
1992) (remanding with order to award benefits) (“[W]e think it unconscionable to remand this eight year old caseto
the Secretary for further review.”). Thisis not appropriate here because unlike the case in Morales, the medical
evidence of record ismixed. See Raymer v. Massanari, No. Civ.A.97-5762, 2001 WL 1526265, at *6 (E.D. Pa.
Nov. 28, 2001) (refusing to award benefits and distinguishing Morales because record contained mixed evidence of
disability). Moreover, because further testimony from a VE is needed, the record is not fully developed. See
Podedworny v. Harris, 745 F.2d 210, 221 (3d Cir. 1984) (decision to direct award of benefits“should be made only
when the administrative record of the case has been fully developed’); discussion supra at Part 111.C.

Congress did not impose deadlines when it created a process for resolving disability claims, and the Court is
powerlessto impose one. See Heckler v. Day, 467 U.S. 104 (1984). However, the Court cautions the Commissioner
that sheis“not entitled to adjudicate a case ad infinitum until [she] correctly applies the proper legal standard and
gathers evidence to support [her] conclusion.” Miller v. Chater, 99 F.3d 972, 978 (10th Cir. 1996) (internal quotes
and citations omitted). Given itstortured procedural history, fairness dictates that Plaintiff’s application be given
some priority.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JAMESD. THOMPSON,
Plaintiff

V. : CIVIL ACTION
: NO. 02-2504
JO ANNE BARNHART,

Commissioner of Social Security,
Defendant

ORDER

AND NOW, this 10th day of September, 2003, upon consideration of Plaintiff’s Motion
for Summary Judgment [Doc. # 13], Defendant’ s Motion for Summary Judgment [Doc. # 16],
Plaintiff’s Reply Brief [Doc. # 18], the Report and Recommendation of the Magistrate Judge
[Doc. # 19], Plaintiff’ s Objections to the Magistrate Judge' s Report and Recommendation [Doc.
# 20], and for the reasons set forth in the attached Memorandum Opinion, it is hereby
ORDERED that:

1. Plaintiff’s Motion for Summary Judgment is GRANTED IN PART and DENIED IN
PART;

2. Defendant’s Motion for Summary Judgment is GRANTED IN PART and DENIED
IN PART;

3. The Report and Recommendation is APPROVED AND ADOPTED IN PART, and
REJECTED IN PART,;

4. In accordance with the fourth sentence of 42 U.S.C. § 405(g), this matter is hereby



REMANDED to the Commissioner of the Social Security Administration for proceedings
consistent with the foregoing Memorandum Opinion;

5. The Commissioner is urged to give this case al priority and to expedite the remaining
proceedings so this case may be resolved as promptly as practicable.

Itisso ORDERED.

BY THE COURT:

CYNTHIA M. RUFE, J.



